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5. Malicious Prosecution — Advice of counsel as defence. In an action for 
malicious prosecution, if the defendant relies upon the defence that he acted under 
the advice of counsel and not upon a fixed determination of his own, the burden 
is on him to prove that he sought counsel with an honest purpose of being in- 
formed as to the law, that he made a full, correct, and honest disclosure to his 
counsel of all the material facts within his knowledge bearing on the guilt of the 
plaintiff", and that he was in good faith guided by the advice of such counsel in 
causing the arrest of the plaintiff. Whether such disclosures were made, or the 
defendant in good faith acted on such advice, are questions for the jury, under 
the evidence in the particular case. 

Southern Railway Co. v. Bruce' s Adm'r. — Decided at Rich- 
mond, April 6, 1899. — CardweU, J: 

1. Instructions — Inapplicable — Misleading. Although an instruction correctly 
states the law, yet if not applicable to the facts and circumstances of the case it 
tends to mislead the jury and should not be given. 

2. Bailroads — Crossing — Traveller — Licensee. A traveller injured by a rail- 
road train at a public crossing stands on a higher footing than a licensee walking 
on the track, and even among' licensees a higher degree of care is required of a 
person of mature years and in the possession of all his faculties than of an infant 
of tender years. 

3. Contributory Negligence — How shown — Burden of proof. Although, as 
a general rule, the burden is upon the defendant to show the contributory negli- 
gence of the plaintiff, if it be relied on as a ground of defence, yet if the contribu- 
tory negligence of the plaintiff is disclosed by his own evidence, or may be fairly 
inferred from all the facts and circumstances of the case, the burden still rests on 
him to relieve himself of the suspicion of his own negligence, and it is error to 
instruct the jury, without qualification, that the burden is on the defendant to 
prove the contributory negligence of the plaintiff. 

4. Railroads — Licensee — Care required — Contributory negligence — Case at bar. 
It is the duty of a railroad company to use reasonable care to avoid injury to a 
licensee on its track, but it is equally the duty of the licensee to take ordinary 
precautions for his own safety, even if there be negligence on the part of the com- 
pany, and if through his failure to do so he is injured he cannot recover. The 
question is not whether the plaintiff's negligence caused, but whether it con- 
tributed to his injury, and if it did there can be no recovery therefor. In the case 
at bar the plaintiff's intestate walked on the track when there was another safe, 
suitable, and convenient walkway. He apparently neither looked nor listened for 
approaching trains, and failed to get off the track though others near him did so. 



Norfolk & Western Railway Co. and Others v. Old Domin- 
ion Baggage Co. — Decided at Eichmond, April 6, 1899. — Buchanan, J: 

1. Injunctions — Dissolution — Answers. As a general rule, subject to some ex- 
ceptions, an injunction properly granted will not be dissolved until the defendant 
has answered. 

2. Appeal and Error — Decree overruling demurrer and giving leave to answer. 
No appeal lies from a decree overruling a demurrer, giving the defendant leave to 



